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THANK YOU!!
Because we can’t say it enough, thank you to all our clients. We appreciate your business and your referrals! 
CA Supreme Court Rules Against Subcontractors
At issue was whether a subcontractor has a contractual duty to defend a builder despite a jury determination that the subcontractor was not negligent. They court, in a unanimous opinion, answered with a resounding “YES”. 
In its construction contract with the builder, the subcontractor agreed to two things. First it would indemnify and hold the builder harmless against all claims for damages, loss and/or theft growing out of the execution of the subcontractors work. Secondly, at its own expense, the subcontractor would defend any suit or action brought against the builder founded upon the claim of such damage, loss or theft. 
In a construction defect action, the builder filed a cross complaint against the subcontractor seeking a duty of defense and indemnity. At trial, the jury returned a verdict finding that the subcontractor was not negligent and absolved them of any indemnity obligation. However, the court did find that the subcontractor had an obligation to defend the builder regardless of the fact that the subcontractor was ultimately not found negligent. 

The Supreme Court found that the subcontractor had two distinct obligations under its contract with the builder: a duty to defend and a duty to indemnify. In examining the two clauses the court found that their language differed such that, even if the indemnity obligation was only triggered by an ultimate finding of the subcontractors fault, the defense obligation applies before, and thus regardless of, any finding of the subcontractors indemnity obligation. 
In California, AB758 was amended to allow the parties to contractually agree as to the timing and immediacy of a defense obligation, subject upon final resolution of all claims, to reallocation based on the subcontractor’s ultimate indemnity obligation. So for contracts that pre-date AB758, this decision will enforce a separate contractual defense obligation against a subcontractor even if that subcontractor is ultimately found not negligent.

Commercial General Liability Policies normally do not apply to a case like this because the subcontractor was not found negligent. There must be some “Bodily Injury” or “Property Damage” on behalf of the subcontractor to activate coverage. 
Insurance Company News
American Country Holdings, American Service Insurance, Avalon Risk Management, Hamilton Risk Management, Jevco Insurance, Kingsway General Insurance, Kingsway Re-insurance, Lincoln General Insurance & Mendota Insurance have all been downgraded to a B+ from B++ and capitalization is not expected to improve in the near future.

In a major overseas acquisition, Tokio Marine Holdings Inc. agreed to buy U.S. property and casualty insurer Philadelphia Consolidated Holding Corp. for $4.7 billion (3 billion euros).

The transaction is expected to close in the fourth quarter of 2008. Tokio Marine & Nichido Fire Insurance Co. Ltd. currently has a Best's Financial Strength Rating of A++ (Superior).
BluePoint Re Seeks Bankruptcy Protection and Will Liquidate Citing defaults on securitized mortgages, Bermuda-based BluePoint Re Ltd., a monoline bond reinsurer, has filed for bankruptcy protection in Bermuda and New York.
New DOT Regulations Affect Drivers
The US DOT recently amended it’s regulations to require 
direct monitoring of transportation workers with a past history of negative or invalid drug/alcohol tests. Prior to this the DOT only required collectors to monitor transportation workers who were suspected of previously tampering with their test specimens. 
As of 8/25/08 DOT’s regulations require employers to take 
urine specimens immediately and under direct supervision and observation without prior notice to the employee if: 1. The laboratory reported to the medical review officer an invalid specimen without an adequate medical explanation for the result; 2. the medical review officer  required cancellation of 
the original result because the test of the split specimen could not be preformed; 3. the medical review officer reported that 
the first specimen was a negative-dilute, and thus requires a second collection; or 4. the employee  returns to work after testing positive for a prohibited drug. The employer must explain to the employee the reason for directly observing the employees specimen collection.

Observers must request that the employee raise his or her shirt, and lower his or her clothing and undergarments to show the observer, by turning around, that the employee does not have a prosthetic device, and directly watch the urine go from the employees body into the collection container. The observer must monitor the employee as he or she takes the container to the collector. 

Employers are obligated to comply with the requirements of DOT. If an employee refuses to cooperate or fails a test required by the DOT, the employer must immediately remove the employee from any safety-sensitive functions and give the employee a list of qualified substance Abuse Professionals. Employers that fail to comply with DOT regulations regarding drug testing are subject to sanctions. An employee’s refusal to comply with the direct observation procedure constitutes a refusal to test. An employee who refuses to take a drug test will be immediately removed & will not be permitted to resume duty until the employee 1. undergoes an evaluation by a Substance Abuse Professional; 2. successfully completes education or treatment prescribed by the safety abuse professional and 3. provides a negative result on a return to duty test. 

State of the Insurance Market
Reinsurance contracts come up on 9/1 and are expected to renew with increases. All the natural catastrophes in the past year compiled with the state of the financial markets have underwriters scrutinizing their pricing closer. With the loss of investment income and increase in claims, carriers now need to make an underwriting profit. 
Liability and Property lines are expected to increase over the next year. We will keep you apprised of the types of increases that you can expect to see.  Right now most renewals are coming in with comparable pricing from expiring. We are not seeing the rate decreases we were seeing as recent as last month. 

BOND MARKETS
Surety Bond underwriting has gotten VERY tight due to the economy and financial industry. Several Surety companies have been downgraded and others have decreased their capacity. Until the economy and the financial sectors bounce back, allow extra time for all contract and subdivision/offsite bond requests and you can expect very stringent underwriting. 
Personnel News
We are pleased to announce 2 new employees: 

Gwen Sparks, CISR has joined us as an Account Manager. Gwen has over 20 years experience in the industry and will be servicing important commercial accounts.  Gwen can be reached at Gwen@mac2insure.com
Nelson Dias – nelson joins us as an Account Executive. He has numerous OSHA and 
MSHA certifications and is a tremendous 
asset to our company. Nelson can be 
reached at Nelson@mac2insure.com
WORK COMP SELF INSURED GROUPS
A word of caution about Workers Compensation Self Insured Groups; in addition to all the other risks such as joint & several liability, there is a new risk that is 
evolving with these groups.  Self Insured Groups must 
be “affiliated” with NCCI in order to maintain your experience rating modification. This is an option that 
most groups choose not to pursue. If the group does not maintain the reporting to NCCI, YOU WILL LOSE 
YOUR MOD. This could be good and could be bad for those with a credit mod. If you ever need to leave the 
SIG because of an A.M. Best rating issue or a financial issue with the SIG, you cannot pick up where you left 
off with your mod. An ERM-6 form must be completed 
for each year you were gone from the group. So basically 
you have to report the information to NCCI that the SIG did not report. Otherwise your mod sheet will show a 
gap in years which carriers can interpret as a lapse in coverage. This will make the whole process even more difficult once you decide to leave the SIG. Be sure to weigh all the pros and cons before enrolling with a SIG.
Just For Fun:
Visiting a college campus, the prospective student spots 

a building called Hemingway Hall. “That’s nice” he 

says, “a building named for Ernest Hemingway.” “Actually, says the tour guide, “it’s named for Joshua Hemingway.” “Was he a writer?” the student asks. 

“Yes. He wrote a big check.” 

Good Quote:

“The hardest years in life are those between ten & seventy.”


Helen Hayes (age 73)

UPCOMING HOLIDAYS
We will be closed for Labor Day Monday September 1st  
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Columbus Day Monday October 13th and 

Nevada Day, Friday October 31. 
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